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vkns'k@ ORDER 

 
PER: VIJAY PAL RAO, J.M. 

 

 This appeal by the Revenue is directed against the order dated 

29.10.2014 of ld. CIT(A), Jaipur arising from the penalty order passed 

U/s 271(1)(c) of the I.T. Act for the assessment year 2005-06. The 

Revenue has raised the following grounds:- 

“ 1. Whether on the facts and in the circumstances of the case 

and in law, the order of the Ld. CIT(A)(C), Jaipur is justified in 

deleting the penalty of Rs. 17,20,000/- imposed by the AO U/s 

271(1)(c) of the Act.  
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2. Whether on the facts and in the circumstances of the case and 

in law, the order of the Ld. CIT(A)(C), Jaipur is justified in 

deleting the penalty though the finding of the AO that assessee 

was reducing correct profit by making bogus purchases, has been 

confirmed by the Ld. CIT(A)(C) , herself.  

3. Whether on the facts and in the circumstances of the case and 

in law, the order of the Ld. CIT(A)(C), Jaipur is justified holding 

that penalty U/s 271(1)(c), cannot be imposed on estimated 

additions despite the various judgments of Hon’ble High Courts 

mentioned by the AO in the penalty order in which concealment 

penalty on additions based on estimation has been upheld.  

4. The appellant craves the right to amend alter or add to any of 

the grounds of appeal given above.” 

 

2. The brief facts emerging from record leading to levy of penalty 

are that the original return of income was filed by the assessee on 

06.12.2006 declaring loss at Rs. 1,86,758/-. Thereafter a search and 

seizure operation was carried out on 20.05.2009 in the case of the 

assessee group. Pursuant to the search and seizure action  a notice U/s 

153A of the Act was issued on 22.07.2011. In response to the notice 

the assessee filed a return of income declaring loss at Rs. 1,86,758/- as 

it was declared in the original return of income. The assessment U/s 

143(3) r.w.s. 153A was completed on 05.12.2011 at a total income of 

Rs. 50,45,040/- as a result of trading addition of Rs. 52,96,336/- was 

made by the AO. Thereafter the penalty order has been passed by the 
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AO imposing a penalty of Rs. 17,20,000/- U/s 271(1)(c) of the Act on 

10.03.2014. The assessee challenged the order of imposing penalty 

before the ld. CIT(A) and contended that in the quantum proceeding 

the AO has made an addition by estimating the income at GP rate  17% 

which was restricted by the ld. CIT(A) to 15% resulting the trading 

addition sustained at Rs. 46,96,846/-. Thus, it was contended before 

the ld. CIT(A) that the addition made on estimation basis without any 

documentary evidence regarding suppression of sales or inflating 

purchase no penalty can be levied U/s 271(1)(c) of the Act. The 

assessee has also placed reliance on the decision of the Hon’ble 

Jurisdictional High Court. The ld. CIT(A) deleted the penalty  on the 

ground that without any specific incriminating document found during 

the search the penalty  is not sustainable.  

3. Before us, the ld. DR has submitted that it was a case of 

accommodation entries on account of purchase made by the assessee 

from several parties. Therefore, when the AO has given a finding that 

the purchases shown by the assessee are not genuine  because as 

many as 10 parties were found to be providing accommodation entries 

and hence, the purchases of the assessee could not subject to proper 

verification. The ld. DR has further submitted that it is not a simple case 
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of estimation of income by the AO but it is a case of unverifiable 

purchases shown by the assessee from the parties who are found to be 

providing accommodation entries. In support of her contention she has 

relied upon the decisions of Hon’ble Supreme Court in case of Union of 

India vs. Dharamendra Textile Processors 306 ITR 277 as well 

as the decision of the Coordinate Benches of this Tribunal in case of 

ITO vs. Bhansali Trading Corporation 42 ITR(T)254.  She has 

relied upon the order of the Assessing Officer. 

4. On the other hand, ld. AR of the assessee has submitted that no 

incriminating document was found during search and seizure operation 

in the case of the assessee to show that the assessee has claimed 

bogus purchases. The stand of the AO regarding accommodation 

entries is not based on search conducted at the assessee’s case but it 

based on search and seizure action in case of M/s Clarity Gold Pvt. Ltd. 

The ld. AR has further submitted that the AO estimated the income of 

the assessee by applying 17% gross profit which was restricted by the 

ld. CIT(A) in quantum appeal to 15%. Therefore, the addition sustained 

in the quantum appeal is based only on estimation and therefore, no 

penalty can be levied against such addition. In support of his contention 

he has relied upon the decision of Hon’ble jurisdictional High Court in 
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case of Malpani House of Stones vs. CIT in D.B. ITA No. 341/2005 

vide order dated 01.03.2017 and submitted that the Hon’ble High Court 

has decided this issue in favour of the assessee. 

5. We have considered the rival submissions as well as the relevant 

material on record. In the case of the assessee there was a search U/s 

132(1) of the Act on 20.05.2009. During the course of search and 

seizure operation statement of the Director of the assessee was 

recorded. Undisputedly no incriminating document was found to show 

bogus purchases however, the statement of Shri Anil Kumar Lalwani 

was confronted with Shri Khushi Kumar Ameriya the director of the 

assessee. On the basis of these statements the AO during the 

assessment U/s 143(3) r.w.s. 153A of the Act rejected the books of 

accounts U/s 145(3) of the Act and then estimated the income of the 

assessee by applying GP @ 17% which has resulted a trading addition 

of Rs. 52,96,336/-. In the appeal against the assessment order the ld. 

CIT(A) has restricted the trading addition but by applying 15% GP rate 

instead of 17%. Thus, it is clear that the income was estimated by the 

AO without any incriminating material except the statement recorded 

during search. The ld. CIT(A) has considered the levy of penalty in para 

4.3 of the impugned order as under:- 
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 “4.3 I have carefully perused the order of the AO and 

submissions of the AR of the appellant and concur with the 

submissions of the AR of the appellant on the following grounds: 

i) The facts of the case are that: 

a) The search and seizure operations were carried out at business 

and residential premises of the assessee group on 20.5.2009. 

b) The assessee had filed its return u/s 139 of IT Act on 6.12.2006 

declaring loss of Rs. 1,86,7583/- and subsequent to the search a 

return was filed in response to notice u/s 153A on 22.7.2011 

declaring total loss of Rs. 1,86,758/-. 

c) An assessment u/s 143(3)/ 153A was completed on 5.12.2011 

determining the income at Rs. 50,45,040/- after making an addition 

of Rs. 52,96,336/-. Penalty proceedings for furnishing inaccurate 

particulars and concealment of income were initiated under sec. 

271(1)© on 5.12.2011. 

d) The assessee preferred an appeal before the CIT(A). The ld 

CIT(A) vide his combined order, ITA No. 382 and 383/2011-12, 

dated 21.2.2013 for A.Y. 2005-06 and 2006-07 confirmed the 

premises of the AO in the assessment  order but reduced the trading 

addition made by the AO by estimating the GP rate at 15% resulting 

in a sustenance of trading addition at Rs. 46,96,846/-. 

e) Penalty u/s 271(1)(c) was imposed vide order dated 10.3.2014 

holding the assessee guilty of concealment of income by way of 

making bogus purchases and reducing correct profit earned. 

ii) The AO observed in the assessment order that during the 

course of search, Sh. K.K. Ameriya, the Managing Director of the 

Jaipur Branch of the concern had categorically admitted that bogus 

bills were being obtained from some of the concerns Whit had been 

found to be entry providers during the course of survey by the BCTT 
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Wing of the Department. It was further observed that evidence was 

found during the course of search that there was suppression of 

turnover in A.Y. 2007-08. 

The estimation of the GP at 17% by the AO was based on the case of 

the sister concern namely M/s Clarity Gold Pvt. Ltd. and Gem Mart 

Pvt. Ltd. who were  also engaged in the same business and also on 

the fact that assessee had himself shown a GP rate of 18% in A.Y. 

2009-10.  

iii) The CIT(A) confirmed the observations of the AO regarding the 

admission by Sh. K.K. Ameriya of bogus purchases having been made 

by the different concerns of the group and that certain documents 

were seized pertaining to A.Y. 2007-08 to show that the assessee had 

suppressed his turnover during that A.Y. and on the basis of 'these 

pieces of evidence the GP rate was estimated at 15% pursuant to a 

similar- finding in the case of M/s Clarity Gold Pvt. Ltd. on saint facts. 

iv) On perusal of the order of CIT(A), it is seen that on page 12 

para 8.1(ii) the ld. CIT(A) has observed that Sh. K.K. Ameriya 

admitted that bogus bills were obtained fr.pm different firms since 

F.Y. 2005-06 that is A.Y. 2006-07 and not A.Y. 2005-06 i.e. the 

year under consideration. Similarly the documentary evidence 

regarding suppression of sales pertained to A.Y. 2007-08. In 

Short; no specific incriminating evidence was gathered regarding 

bogus purchases for this, A.Y. during the course of the search 

either by way of statement or document. Therefore, the 

Explanation-5A to sec. 271(1)(c) is not applicable to the facts of 

the case of the appellant for this A.Y. However, it has been 

mentioned that there Were certain parties that were found to be 

bogus entry providers. The AO has noted that purchases had been 

made from four parties that had been issuing bogus  bills in the 

case of M/s Clarity Gold Pvt. Ltd. Therefore, an estimated trading 

Addition was made of R. 52,96,336/- by applying a GP rate of 

17%. 
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It is pertinent to note that the Hon. ITAT Jaipur Bench vide its order 

in the case of Clarity Gold Pvt. Ltd. for A.Y. 2005-06 to 2009-10 dated 

5.3.2014-has deleted the entire trading addition made on the same 

facts relied upon by the AO for making the trading addition in the 

case of the appellant. 

Secondly, in absence of any specific evidence either by way of 

statement U/s 132(4) or documentary evidence pertaining to this A.Y. 

the provisions of Explation-5A of Sec. 271(1)(c) are not applicable to 

the facts of the case. Instead the observations of Hon. Jurisdictional 

High Court in the case of CIT vs. Krishi Tyre and Retreading and 

rubber Industries (2014) 44 taxmann.com 9 (Raj) are applicable to 

the facts of the case. The Hon. High Court has observed as followed:   

3. Brief facts may be observed that the respondent is a registered 

firm and is engaged in retreading of old (worn out) tyres of all 

vehicles. Besides the job work, the respondent-assessee was also 

selling such raw material to local parties. A survey operation came to 

be carried out at the business premises of the respondent on 

November 16, 1995, where some documents were found, which, 

according to the Assessing Officer, was not satisfactorily explained 

and, accordingly, on account of the said discrepancies, an estimated 

addition was made of Rs. 1,44,000. The respondent preferred an 

appeal against the said addition of Rs. 1,44,000, which came to be 

sustained by the Commissioner of Income-tax (Appeals) and on 

further challenge before the Income-tax Appellate Tribunal, the 

Tribunal modified the order passed by the lower authorities and 

restricted the addition to Rs. 1,00,000 by, inter alia, preferring to the 

fact that the addition was made on estimate basis by lower 

authorities and looking to the facts on record and the explanation of 

the assessee, part relief of Rs. 44,000 was granted, thereby 

sustaining an addition of Rs. 1,00,000 on estimate basis…………… 

9…………  On a perusal of the facts stated hereinbefore, it transpired 

that the addition has been sustained purely on estimate basis and, in 
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our view, no positive fact or finding has been found so as to even 

make the said addition. It is, according to us, a pure guess work and, 

in our view, on such guess work or estimation, no penalty under 

section 271(1)(c) of the Act can be said to be leviable. For imposing 

penalty under section 271(1)(c) of the Act, the Assessing Officer has 

to clearly prove the conduct of the assessee, which in this case, has 

not been proved. Merely because the books of account of the 

assessee were rejected or estimated addition was made, in our view, 

no penalty is leviable. The assessee offered an explanation, which 

could not be termed as not bona fide. In the absence of any 

corroborative evidence to prove the charge of concealment, in our 

view, the penalty could not be imposed.” 

The facts of the case of the appellant are same. Purchases were 

made from four parties who were held to be entry providers. 

Thereafter GP rate was estimated. Since the addition was made on 

estimation basis by the AO which was further reduced by CIT(A) on 

estimation and no specific incriminating documents were found during 

the search pertaining to this A.Y., penalty U/s 271(1)(c) cannot be 

imposed on such estimated additions in the case of the appellant. 

Given the facts of the case discussed in detail above and the law 

applicable to those facts, the penalty of Rs. 17,20,000/- U/s 271(1)© 

for concealment of income is deleted.” 

 

 The facts recorded by the ld. CIT(A) are not in dispute and therefore, 

when the addition in the quantum proceeding is based on estimation 

then the decision of Hon’ble Jurisdictional High Court in case of CIT vs  

Krishi Tyre and Retreading and rubber Industries 44 

taxmann.com 9 as followed by the ld. CIT(A) as well as decision in 
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case of Malpani House of Stones vs. CIT (supra) are applicable in the 

case before us. The Hon’ble High Court in the case of Malpani House of 

Stones vs. CIT after considering the various decisions has held in paras 

11 and 12 as under:- 

 “11. We have heard counsel for both the sides. 

12. Taking into consideration the observations which are made by 

the Assessing Officer, CIT(A) and the Tribunal, the expenses or 

the credits which were shown by the creditors cannot be proved, 

therefore, no substantial tax is paid. Therefore, in that view of 

the matter, on the basis of the observations made by the Delhi 

High court and Gujarat High Court, in our view, the issue is 

required to be answered in favour of the assessee and against 

the department. 

12.1 Therefore, the issue is answered in favour of the assesses 

and against the department.” 

 

6. As regards the decision relied upon by the ld. DR, we are of the 

view that when the addition is not based on any incriminating 

documents or evidence then the decisions could not help the case of 

the department. Accordingly, in view of the above facts and 

circumstances of the case, we do not find any error or illegality in the 

impugned order of the ld. CIT(A) qua this issue. 

In the result, the Revenue appeal is dismissed.  
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  Order pronounced in the open court on 06/07/2018. 

           Sd/-                                              Sd/- 
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